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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

Tf Arising out of Order-in-Original No. CGST/WT0?/HG/67'1/2022-23 ~:12.12.2022 ,
issued by The Assistant Commissioner, CGST Division-VII, Ahmedabad North

3r41aadf ara vi uar Name & Address

1. Appellant
Ravikumar Rameshbhai Patel,4/109, EWS, Aawas Yojana,Durga School,
Chandlodiya,Ahmedabad - 382481

2. Respondent
The Assistant Commissioner, CGST Division-VII, Ahmedabad North,4th Floor,

Shajanand Arcade, Nr. Helmet Circle, IVlemnagar, Ahrnedabad-380052

pl{ an# sa 3flea or?gr rials rmrart e at as gr 3rt fa zuenfenf
ft sag • el 37feral at 3rcfu;r Ir erv aria wga a oar at

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'lTRG mcJJN cpf~lffUT~
Revision application to Government of India :

() #hr sure zgca 31@fu, 1994 c#l" tTRT 3'1'c'm -;tlir ~~ 'fJTl=fC'l"'f cB' GfR if~
tTRT 'cbl' \JLT-tTRT rm ueg siafa yrherur am4a= arfl #fa, and nT, fcm=r
iaau, tura f@qr, ttf ifra, la Ru sra, via mif, { ff) : 110001 cpl' c#i- "GfFfr
afg [
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4111 Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Seclion-35 ibid :

(ii) zuf? mTc #lTRr i sra }ft zf mtar fa aruerrr zu ru arar
qr fh4l uGrr @a aw osrIr } ma a ua g mf i, u fa,val augra u wsr i a?
a fh#t attar a farusrrr i atr #t ,fut a ahu g{ at
(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from pne warehouse to another during the course of
processing of the goods in a warehouse or iti' storag_e whether in a factory or in a warehouse.
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(cJ5) ad # as fa#t rg ur v?grfaff me w zur ma a fa~fur ii q#tr gca ma a
snaa zrca # Rademat "Gil" rd # are fhal zug Ir rr it Frn:rffmr % 1

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(~) ?:!ft ~ cITT :f@Fl fa5g fata # are (tar zt per ) Rffa Rau ma re sty

(c))

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

aifa Gara a snraayesgar fg Gil qt Ree mt a nu{ & ail ha am#r sit gr
arr gi Ram gar@ sngar, r4la zrr uRa l «m w zmr arafa arf@e,Ru (i.2) 1998
1:ITTT 109 rr fga fang mg em

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) #ha srraa zyea (3r9ta) Ruma), 2oo1 # fu 9 cfi 3Wfd" fclPtrcfcc w:F-f ffl ~-8 if zj
,fit , hfa arr iR arr )fa Raia ftnr fa pc-Irr vi or@ta srhr at
at-t ufii a arr sf am±aa fau urr a1Reg I BWi rrer ear g. nr argfhf a 3fclT@ l:ITTT
6--z feiffa # # rarwad tr ln-s arc al ,R fl e)ft afegt

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

~fcrisr,:r 3llffi cfi Wl1.T \i'ftTI ~ XCPJ:f \lqJ C'lfflf w:Jl[ lff ~~ qiT-[ 51 (ff ~ 200/- ffi~
a6t ug it uni ieaa ya erg t var st it 4 ooo /- q,°f 1:1J1x'f 1JlRIFf q,°f iJlTq' I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

tr ya, 4tu sqrar ya gi hara srf)fhq nrznf@raur pf srf)--­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) flu Gurr zyea are)Pu, 1944 at err 3s5-4l/35-z 3if­

LJnder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

affera uRba 2 («) iqag aru 3rarar at fl, at9lit #ms+far gye,au area yea gi vara ar@#l nznfrawr (free) at uf &Rr f)feat,
<11$l·I cl I~ I cl if 2nd l=!Tffi, isl§ J..I I ffi ircFf , '3RRcIT ,fi'R'c.fFf!TR, Ji I:? J..I c'; I isl I c'; -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal_ shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/-where amount of duty/ penalty I demand
I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in theform
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf za arr i a{ pc sr?ii m rmrr hr ? at re)a per ail«gr Ru #6r cnT :flclFr
~ <PT xl fclxrr urnr aReg gr zr # stagy a9 f fffi:crr i:rcfi cITT4 xl m * ~
zqenRerf a4tr nrzn[@raUr at va 34la zn lu war at ta 3m4a fhar urar et
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) ;:;qJlJli:'1ll ~ 3~00 1970 <ll1.Tf wfmr #6t 3rqr-1 a sift eufR fag arra
arr=a m per arr?r zrenRnf fufu If@ratam?gr ?] a re)a 4)l ya uf u 6.6.so h
c/JI urzntazu yea fez ct zlr aR@

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za at iif@er mcii at firur aa a mi al aik f) en 3Ifcfifcla ·fc!Rrr \i'ITTIT % "Gn"
vim zyca, aha Una ye vi ara or9)rt mrznf@rut (arffffe) fr , 1982 ?i
fRe r
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) vhr zye, ta snr yea vi hara sr@la nznf@row (R@rec), # uR r@al a
TTTT-IB afar mi (Demand) vi is (Penalty) cnT 10% tJ_cf \ilT-IT cpFjT 3rf.:rcrrq % I~.
sf@raoarqa \ilT-IT 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

34{trna yea sitaah siafa, mfrgt "afar a5} jr(Duty Demanded) ­
() (section)&isupha€afufRauf,
(ii) fflTfWf~~qt]-ffl;
(iii) ea3fez fuiiaPu 6ha«aufr.

c::, ,w ircfsavifasrfrtgf '1fliT st germ i, arflrafaralh fu gffan
iw:rr TftlT ~ •

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

,, (iii) amount payable u_nder Rule 6 of the Cenvat Credit Rules.
zrarr#ufarfluirsur #rrrssyeas rrar yeau aus fqaf@aal at ii faumg zye
k 1o/arrw3n srsiha«avs[gaff@alasauh 1oyrarr ufl srwas4ta]

.... @ .

s
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER IN APPEAL

M/s. Ravikumar Rameshbhai Patel, 4/109, EWS, Aawas Yojana, Chandoliya, Durga
School, Ahmedabad -382481 (hereinafter referred to as 'the appellant') have filed the
present appeal against the Order-in-Original No. CGST/T-7/HG671/2022-23 dated
12.12.2022, (n short 'impugned 01-de!') passed by the Assistant Commissioner, Central
GST, Division-VII, Ahmedabad North (hereinafter referred to as 'the adjudicating
authority). The appellant were engaged in providing taxable service without obtaining
registration.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16 & 2016-17, it was noticed that.
the appellant in the ITR/Form-26 AS has shown income from sale of service on which
service tax was not discharged. Letters were, therefore, issued to the appellant to explain
the reasons for non-payment of tax and to provide certified documentary evidences for
said period. The appellant neither provided any documents nor submitted any reply
justifying the non-payment of service tax on such receipts. The detail of the income is as
under;

Table-A

FY Value as
ITR/Form-2645

per Service tax rate Service Tax liability

2015-16 11,30,996/­
'ale.77+13,81,1947­ 14.5% 1,63,994/­

oao. -oa aa.. a. aoaa.a a . -aa

15% 2,07,179/­--- ------------- . ----------------·------·-··- ------
TOTAL 3,71,173/­

2.1 A Show Cause Notice (SCN) No. CGST/A'bad North/Div-VII/ ·AR.
IV/TPD/Unreg/2015-16/29/2020 dated 23.12.2020 was, therefore, issued to the appellant
proposing recovery of service tax amount of Rs.3,71,173/- along with interest under
Section 73(1) and Section 75 of the Finance Act, 1994, respectively. Imposition of
penalties under Section 77(1)(a) 8 77(1)(c), 77(2) and Section 78 of the Finance Act, 1994
were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.3,71,173/- was confirmed alongwith interest. Penalty. of Rs.3,000/- each
under Section 77(1)(a), 77(1)(c) and Section 77(2) was imposed. Penalty of Rs.3,71,173/­
was also imposed under Section 78 of the F.A., 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below:-

.~_··._: ·. .
..,1

2>

4

► The appellant having PAN BHAPP0329R and TRN No Registration Number
AALHS5968LSE001 is engaged in the activity of supply of Electric Material and .
Electric material fitting i.e. works contact service with respect of electric work.
Appellant was purchasing all required material on behalf of his customers which
was used in electric fitting of all his customers. And at time of raising invoice to
customers, appellant has charged separa purchased for the
customer and for the fitting· he did.

t
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As per the profit and'loss accounts, turnover with regards to sale of material was
of Rs. 5,05,140/- and Rs. 5,49,265/- respectively for FY. 2015-16 and FY. 2016-17
and turnover/gross value of service. was of Rs. 6,25,856/- and Rs. 8,31,929/­

·.respectively for FY, 2015-16 and FY. 2016-17 However, without considering
appellant's above referred submission adjudicating officer has taken gross value
of taxable service provided for FY. 2015-16 and F.Y. 2016-17 as under.

E
Gross Value of Gross Value of Total iirnover
Material Sold Service

Provided

5,05,140/- 6,25,856/- 11,30,996/­
5,49,265/- 8,31,929/- 13,81,1947·---------------·---·-···---- ---------- -·-- •······---------- -·--------

2015-16
2016-17

» Thus, the officer has taken total turnover i.e. sum total of value of material and
value of service provided to arrive value of taxable service provided and service
tax liabilities thereon for F.Y. 2015-16 and 2016-17. Thus, while arriving taxable
'value of service provided, the value of material was not excluded as· per sub-rule
(i) of rule 2A," determination of value of service portion in execution of a work
contact".

► Further the appellant had never crossed basic threshold limit of Rs. 10,00,000/- as
per notification no.33/2012-ST dated 20-06-2012 and therefore appellant was
never liable to get registered himself under service tax and discharge service lax
liability.

► The adjudicating officer also erred in law by invoking extended period since
proviso to section 73(1) of Finance Act, 1994 could be invoked when there was
situation of fraud or collusion or willful mis- statement or suppression of fact or

•coritravention of any provision of the act and rule made there under with intent of
evade payment of service tax. Since· the taxable value of service provided was
never exceed threshold li111it of Rs.10,00,000/- and thus there was no intention on
part of your appellant to evade service tax payment with mens-rea.

The adjudicating authority also erred by imposing penalty 78(1) of FA., 1994 since
there was no situation of fraud or collusion or willful mis-statement or
suppression of fact or contravention of any provision of the act and rule made
there under with intent of evade payment of service tax. Non-payment of service
tax was because of SSI exemption available to the appellant.

5. Personal hearing in the matter was held on 14.08.2023. Shri Nirav Patel,
Chartered· Accountant, appeared on behalf of the appellant. He reiterated the
submissions made in the appeal and also 'submitted addition written submission. He
submitted that the appellant is an electrician and is providing electrician services
alongwith supply of electrical materials. If the value of material is excluded, the

remaining am Vice portion is below Rs.10 lakls. He therefore requested
to set-aside th

~• ;}\ _5 . -----
--·---~--~~------
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6. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in the appeal memorandum, additional
submission as well as the submissions made at the time of personal hearing. The issue to
be decided in the present case is as to whether the service tax demand of Rs.3,71,173/­
confirmed alongwith interest and penalties in the impugned order passed by the
adjudicating authority, in the facts and circumstances of the case, is legal and proper or
otherwise?

The demand pertains to the period FY. 2015-16 & F.Y.2016-17.

6.1 It is observed that the entire demand has been raised in the SCN based on the
income data shared by the CDT on which no service tax was paid by the appellant. As
the appellant did not submit any documentary evidence the adjudicating authority,
confirmed the demand. However, the appellant before the appellant authority has
submitted the invoices/estimateraised for the period under consideration. It is observed
that the appellant apart from the service charge have also issued separate invoice for
material used for electrica! work carried out for different clients. The charges for the
material are collected separately from the customer.

6.2 In terms of Clause (54) of Section 65B, the term Works Contract is defined as;

(54) "works contract"means a. contract wherein transfer ofproperty in goods involved
in the execution ofsuch contract is leviable to tax as sale ofgoods and such contract is
for the purpose of carrying out construction, erection, commissioning, installation,
completion, fitting out, repair, maintenance, renovation, alteration of any movable or
immovable property or for carrying out any other similar activity. or a part thereof in
relation to such property;

The works contract includes transfer of property in goods in the execution. of such
contract on which sales tax /VAT is leviable. The appellant claim that they are engaged in
providing electrical fitting services which is covered under 'works contract' and therefore
the value shall be determined in terms of Rule 2A (i) of the Service Tax (Determination Of
Value) Rules, 2006.

6.4 Relevant Rule 2A is reproduced below:.­

RULE[2A. Determination ofvalue ofservice portion in the execution ofa works contract.
Subject to the provisions of section 67, the value of service portion in the execution of a works
contract, referred to in clause (h) of section 66F of the Act, shall be determined in the following
manner, namely­

(i) Value ofservice portion in the execution of a works contract shall be equivalent to the
gross amount charged for the works contract less the value ofproperty in goods [or in goods
and land or undivided share of land, as the case may be} transferred in the execution of the said
works contract.

Explanation. - For the purposes of this clause,­

(a) gross amount charged for the works contract shall as dedtax pr sales tax, as
the case may be, paid orpayable, ifany, on transfer "olied in'the execution
of the said works contract; ·.:' ·

,.
(b) value ofworks contract service shallinclude,

6
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(i) labour charges for execution of the works;
(Ii) amount paid to a sub-contractor for labour andservices;
(iii) charges forplanning, designing and architect's fees;
(iv) charges for obtaining on hire or otherwise, machinery and tools used for the execution

of the works contract
(u) cost of consumables such as water, electricity, fuel used in the execution of the workscontract,-

(VI) · cost of establishment of the conltactor relatable to supply of lc?bour and services,
(vii) other sinular expenses relatable to supply of labour and setvices,· and
(vit"i.} p!Vfit eamedby the service provider relatable to supply or labour andservices,·

(c) where value added tax or sales tax has been paid orpayable on the actual value ofproperty in
goods transferred in the execution of the works contract, then, such value adopted for the purposes
of payment of value added tax or sales tax, shall be taken as the value of property in goods
transferred in the execution of the said works conttact for determination of the value of service
portion in the execution ofworks contract under this clause;

(ii) Where the value has not been determined under clause (i}, the person liable to pay tax on the service
portion tiwolved ti1 the execution of the works contract shall determine the service tax payable in thefollowingmanner, namely­

(A) in case of works contracts entered into for execution of original works, service tax shall bepayable
on fortyper cent of the total amount charged for the works contract;

(B) in case of works contract entered into for maintenance or repair or reconditioning or restoration 3,
servicing ofanygoods, service tax shall bepayable on seventypercent of the total amount chatged forthe works contract;"

(C) in case of other works contracts, not covered under sub-clauses (A) and (B), including maintenance
repair, completion and finishing services such asglazing, plastering, floor and wall tiling, installation 3f
electrical fittings of an immovable property, service tax shall be payable on sixty per cent. of the total
amount charged for the works contract;

XXXX

(b) ·"total amount" means the sum total of the gross amount chatged for the works-cont,act and
the fati· market value of all goods and services Supplied in or in relation to the execution of the
works contract, whether or not supplied under the same contract or any other contract; afterdeducting-

(i) the amount chatged for such goods or services, ifany, and

(it) the value added tax or sales tax, ifany, levied thereon .

Provided that the fair market value of goods and services so supplied may be determined in
accordance with thegenerally accepted accounting principles.

6.5 In the present case the appellant was raising a single bill and was charging labour
charges and the goods /material purchased for carrying out the works contract which was
transferred to clients. The value of such materials transferred in execution of works
contract shall not be included in the gross value. Thus, in terms of Rule 2A(i), the value of
service portion in the execution of a works contract shall be equivalent to the gross
amount charged for the works contract less the value of property in goods [or in goods
and land or undivided share of land, as the case may be] transferred in the execution of
the said works. co.F)trac;:t. The grqss amount charged for the works contract shall not
include value%added tax or sales tax, as the case may be, paid or payable, if any, on

-.·

transfer of property in goods involved in the execution of the said works contract. The
appellant in the instant case have collected charges for the material purchased and
transferred to theii· clien ··,-.-!l'c"""nl'F<>-1, the labour charges for· tlie electrical fittings.a!
Accordingly, I find that;t~;e.Y:;~~~ lischarge service tax only on the labour charges

e
7
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excluding the cost of material transferred in execution of such contract. The tax liability is
calculated as under;

Service
Tax
payable

90,749
1,24,789
2,15,538

--------- -·-----
Taxable Service

er Value Tax rate

---- ------96 6,25,856 14.5%
94 8,31,929 15%

I

TOTAL-­ ---

Total
Turnov

11,30,9
13,81,1

o

F.Y. Gross Gross
Value of Value of
Material Service
Sold Provided

---2015-16 5,05,140 6,25,856
2016-17 5,49,265 8,31,929

7. Further, the appellant have claimed that after excluding the material cost the
service value is below Rs.10 lacs hence eligible for threshold limit exemption. I find that
Notification No.33/2012-ST dated 20.06.2012, exempts the taxable services of aggregate
value not exceeding ten lakh rupees in any financial year from the whole of the service
tax leviable thereon under Section 66 of the said Finance Act. Further, this exemption
shall apply where the aggregate value of taxable services rendered by a provider of
taxable service from one or more premises, does not exceed ten lakh rupees in the
preceding financial year. The appellant have submitted the balance sheet for the F.Y.
2014-15, wherein the gross receipts from sale of service is shown as Rs.3,22,618/-, which
I find is below the threshold limit. Therefore, the appellant shall be eligible for above
exemption for the F.Y. 2015-16. Further in the F.Y. 2015-16 & FY. 2016-17 also, the value
of taxable service is below the threshold limit of Rs.10 lakhs. Thus, I find that the
appellant is not liable to pay service tax for the FY. 2015-16 8 FY. 2016-17, as they are
eligible for the threshold limit exemption prescribed in the above notification.

8. When the demand does not sustain, question of interest and penalties does not
arise. Accordingly, I find that the impugned order confirming the service tax demand of
Rs.3,71,173/- alongwith interest and penalties is not sustainable on merits.

9. In view of the above discussion, I set-aside the impugned order and allow the
appeal of the appellant.

10. flaafrt aft n{ cf« at Rqzru 3qla ala t fur star
The appeal filed by the appellant stands disposed off in above terms.

.tee
3Tzg (er@ca

t

T%.%
(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

Date: 1.X':9.2023
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~ RPAD/SPEED POST

To,
M/s. Ravikumar Rameshbhai Patel,
4/109, EWS, Aawas Yojana,
Chancloliya, Durga School,
Ahmedabad -382481

The Assistant Commissioner
CGST, Division-VII,
Ahmeclabad North

Appellant

Respondent

1. The Principal Chief Commissioner, Central GST, Ahmeclabacl Zone.
2. The Commissioner, CGST, Ahmeclabacl North.
3. The Assistant Commissioner (H.Q. Systeri), CGST, Ahrneclabacl North.

(For uploading the OIA)
A--Guard File.
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