3 (3T ) BT SRIfer,

Office of the Commissioner (Appeal),

Central GST, Appeal Commissionerate, Ahmedabad
Y, ISR HI, STATS] SgHEEIE 340034,

— m CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
"B 07926305065- . ToItheRI07926305136
DIN: 20230964SW0000818439

Eg WIgel ¥ : File No : GAPPL/COM/STP/1506/2023-APPEAL /ggwx ~ 1y

q STE?IH S TH"@JT,Order—ln—Appeal Nos. AHM-EXCUS-002-APP-110/2023-24
f&ie Date : 25-09-2023 WY &R &) GRIT Date of Issue 26.09.2023

Agerd (3rdier) gRT uiRa
Passed by Shri Shiv Pratap Singh, Commissioner (Appeals)

T Arising out of Order-in-Original No. CGST/WTO07/HG/671/2022-23 f&=iTe:12.12.2022 ,
issued by The Assistant Commissioner, CGST Division-VIl, Ahmedabad North

g 3dieTepal BT <M TF gaT Name & Address

1. Appellant
Ravikumar Rameshbhai Patel,4/109, EWS, Aawas Yojana,Durga School,
Chandlodiya,Ahmedabad - 382481

2. Respondent
The Assistant Commissioner, CGST Division-Vll, Ahmedabad North,4th Floor,
Shajanand Arcade, Nr. Helmet Circle, Memnagar, Ahmedabad-380052

PIS AR 6 SN SR W I AT BT & @ 98 T AT B WY Ry
e FQAIY Y e AR B ol a7 geReror SRR URG WY W & |

Any person aggrieved by this Crder-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

YRT ERBR BT YT e

Revision application to Government of India :

() B ST Yo ARACGA, 1994 B W7 e A F@w 7O AT & any g
YRT B SU-ERT & U WGP B IAala YOer amied o afE, WRT WeR, R
HATerg, Niored o, 2ol w#fsre, Shawr v wem, wue A, iE Reel @ 110001 BT BT T
IR

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Seclion-35 ibid :

@ IR A B EN B A ¥ o N erar ¥ R oS O o eRER §

a1 fFE 9USMR W QYR YUSHIR # A1 of S gy Ant A, ar Rl vere a1 wveR A AR
I8 forelt e # a1 el AosTIR # ) A o ufear @ SR gF B

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in §toragé whether in a faclory or in a warehouse.




(1)

2

WRE & A e s A wew § Frife we woar we & ARmi § s gor v A W
ST Yoob & R & Aved § S ARa B A} Rl I 1wy W Praff 2

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

A Yo BT YAIAF B RAT ¥RT S A (re a1 ge @) Rrafa Rear T e a8y

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3 SIS B SIS Yo B A B oIy S $g BRde Wy o E ¥ o W e o 59
URT vd R & qaifds  argd, aie & gRr WRT @ W O a1 e ¥ e SRR (H.2) 1908
o7 109 BINT f9gery fhy 71q &

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

ST GeT Yob @dier) FrammEen, 2001 & fraw 9 @ siefa RARRRE yu dew su-s § €
el ¥ O e @ uf oy MW e § O AN @ Wt qE-oIRy T o oMy @
-3 il & e SR AR R S iRy ) Swed W wrer 5. e g & sita aw
35-3 A FulRa B & F0F & \ga @ W daR-6 TR 3 aRy o S =ik

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

RIS 3Maes @ W1l W6l el opd Uo o HUd 7 SHW B9 8 ol WU 200,/— BN
W G AR T Hel' WpH U o W SIET 8 Al 1000,/ — W] WRT P o 9 |

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac. '

AT Yo, BRI SIS YEF Yd qar) S =yyameswer @ ufy sifien—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

DI ST Yoo AT, 1944 T ORI 35— /35-F & 3fcreler—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

SaRfRET TREDT 2 (1) & ¥ T SR B et B e, i @ e § A I,
B IR Yeb UG dareN el raffever (Rree) o ufmm g difsar,

argeeTaTe # 2" W, SgHT Yo ,3RdT ,TRURANR, 3gHeleg —380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004,

in case of appeals other than as mentioned in para-2(i) (a) above.




(3)

(7)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

AT 9 M | B e A F G B ¥ A A e @i D RIC BT BT AP
ST I W B S ARY 59 qe F e gy o R R vl e @ = @ R
TRl Srdielty IRIRERYT 31 U oflel a1 By W & Gh 3R fpar e 8

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

rTed Yo fRFTEA 1970 Je WafE @) SargMfR—1 @ il PeiRe ey SR Sad
3T AT A e IR ol Rer) & smeyr 3 @ 1% #) T 9k W w650 9
BT AT Yed fhe o T B =ART |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-| item of the court fee Act, 1975 as amended.

3 3R WAl Al @ FriEv B arer FrEt @) ek ) sy areffe fear et o
W ek, BEIY SIE Yob Ud QR qieliy ~imiireswr (@riRR) frm, 19s2 W
fAkRw &1

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

W Pob, BRI SoUTET Yeb Td AR adiely ~irnexer (RRSe), & ofy enfiel @
e d Bdog TRy (Demand) UG T8 (Penalty) &7 10% Uﬁ ST HRAT SffERt % | BT,

3ifeeH Ud ST 10 PUS TUT ¥ [(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

WWIHW AR VGBI GfﬂTf'cT, RTE 1T "o &) T (Duty Demanded) -
() (Section) W& 11D & g fAeifea Wiy
(i) formr om A e F R
(i) O HTee Rawi s P 6 % aed T af,

EN %ﬁmgr eifere srder o weer @@ s ot gern 7, srfler arie w1 & R o wdf o
RIEH

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

\ CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;

(ify  amount payable under Rule 6 of the Cenvat Credit Rules.

s?ren%mr%wﬁfaﬂauﬁw%w&rmwawwmmﬁm%ﬁﬁm%qu '
¥ 10% meaﬁvm%aﬁmﬁaﬁﬁs‘raa'W%W TR OR B 17 ot T

In. view of above, an app‘eal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Ravikumar Rameshbhai Patel, 4/109, EWS, Aawas Yojana, Chandoliya, Durga
School, Ahmedabad -382481 (hereinafter referred to as ‘the appellant’) have filed the
present appeal against the Order-in-Original No. CGST/WT-7/HG/671/2022-23 dated
12.12.2022, (in short ‘impugned order) passed by the Assistant Commissioner, Central
GST, Division-VII, Ahmedabad North (hereinafter referred to as 'the adjudicating
authority). The appellant were engaged in providing taxable service without obtaining
registration,

2. The facts of the case, in brief, are that on the basis of the data received from the »
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16 & 2016-17, it was noticed that
the appellant in the ITR/Form-26 AS has shown income from sale of service on which

FY. ‘ Value as Service Tax liability
{TR/Form-264S
2015-16 1130996/ | TTTigse T 163994 T T
2016-17 "13,81,194/- 15% L 20niry T
AL

21 A Show Cause Notice (SCN) No. CGST/A’bad North/Div-VIl/ AR-
IV/TPD/Unreg/ZOlS—16/29/2020 dated 23.12.2020 was, therefore, jssued to the appellant
proposing recovery of service tax amount of Rs.3,71,173/- along with interest under
Section 73(1) and Section 75 of the Finance Act, 1994, respectively. Imposition of
penalties under Section 77(1)(a) & 77(1)(c), 77(2) and Section 78 of the Finance Act, 1994
were also proposed.

22 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.3,71,173/- was confirmed alongwith interest. Penalty of Rs.3,000/- each
under Section 77(1)(a); 77(1)(c) and Section 77(2) was imposed. Penalty of Rs.3,71,173/-
was also imposed-under Section 78 of the F.A., 1994,

3. Being aggrieved with the impugned order passed by the adjudicating authority;
the appellant preferred the present appeal on the grounds elaborated below:- ‘

» The appellant having PAN BHAPPO329R and TRN No Registration Number
AALHS5968LSE001 is engaged in the activity of supply of Electric Material and
Electric material fitting i.e. works contact service with respect of electric work.
Appellant was purchasing all required material on behalf of his- customers which’
was used in electric fitting of all his customers. And at time of raising invoice to
customers, appellant has charged separately£ o B e
customer and for the fitting he did. i
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> As per the profit and-loss accounts, turnover with regards to sale of material was

of Rs. 5,05,140/-"and Rs. 5,49,265/- respectively for F.Y. 2015-16 and F.Y. 2016-17

and turnover/gross valye of service- was of Rs. 6,25,856/~ and Rs. 8,31,929/-

.respectively for FY, 2015-16 and FY. 2016-17. However, without considering

appellant’s above referred submission adjudicating officer has taken gross value
of taxable service provided for F.Y. 2015-16 and F.Y. 2016-17 as under.

' Gross Valve of | Gioss Valoe oF Total Turnover’

Material Sold Service
Provided
2015-16 5,05,140/- '6,3_5",@573 1130996

2016-17 549,265/

B sa sy

» Thus, the officer has taken total turnover je. sum total of value of material ang
value of service provided to arrive value of taxable service provided and service
tax liabilities thereon for F.y. 2015-16 and 2016-17. Thus, while arriving taxable
‘'value of service provided, the value of materia| was not excluded as per sub-rule
(i) of rule 2A," determination of value of service portion in execution of a work
contact”.

. » Further the app,ellan_t had never crossed basic threshold limit of Rs. 10,00,000/- as
per notification no.33/2012-ST dated 20-06-2012 and therefore appellant was
never liable to get registered himself under service tax and discharge service Lax
liability.

> The adjudicating officer also erred in law by invoking extencled period since
proviso to section 73(1) of Finance Act, 1994 could bhe invoked -when there was
situation of fraud or collusion or willful mis- statement or suppression of fact or
‘contravention of any provision of the act and rule made there under with intent of
evade payment of service tax. Since the taxable value of service provided was
never exceed threshold limit of Rs.10,00,000/- and thus there was no intention on
part of your appellant to evade service lax payment with mens-rea. '

> The adjudicating authority also erred by imposing penalty 78(1) of F.A, 1994 since
there was no situation of fraud or collusion or willful mis-statement or
suppression of fact or contravention of any provision of the act and rule macdle
there under with intent of evade payment of service tax. Non-payment of service
tax was because of SSI exemption available to the appellant,

5. Personal hearing in the matter was held on 14.08.2023. Shri Nirav Patel,
Chartered” Accountant, appeared on behalf of the appellant. He reiterated the
submissions made in the appeal and also'submitted addition written submission. He
submitted that the appellant is an electrician and is providing electrician services
alongwith supply of electrical materials. If the value of material js excluded, the
remainiﬁg ;moun’.’ e service portion is below Rs.10 lakhs. He therefore recuested
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6. I'have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in the appeal mer’nofandum, additional
submission as well as the submissions made at the time of personal hearing. The issue to
be decided in the Present case is as to whether the service tax demand of Rs.3,71,173/-
confirmed alongwith interest and penalties in the impugned order passed by the
adjudicating authority, in the facts and circumstances of the case, is legal and proper or

otherwise?
The demand pertains to the period F.Y. 2015-16 & F.Y.2016-17.

6.1 It is observed that the entire demand has been raised in the SCN based on the
income data shared by the CBDT on which no service tax was paid by the appellant. As"
the appellant did not submit any documentary evidence the adjudicating authority,
confirmed the demand. However, the appellant before the appellant authority has
submitted the i_nvoices/estimate_ljaised for the period under consideration. It is observed
that the appellant apart from the service charge have ‘also issued separate invoice for
material used for electrica! work carried ‘o_ut for different clients. The charges for the
material are collected separately from the customer. o

6.2 Interms of Clause (54) of Section 65B, the term Works Contract is defined as;

(54) “works contract” means a. coniract wherein transfer of property in goods involved
in the execution of such contract is leviable to tax as sale of goods and such contract is
for the purpose of carrying out construction, erection, commissioning, installation, -
completion, fitting out repair, maintenance, renovation, alteration of any movable or
immovable property or for carrying out any other similar activity.or a part thereof in
relation to such property;

) The works contract includes transfer of property in goods in the execution of such

contract on which sales tax /VAT is leviable. The appeilant claim that they are engaged in
providin‘g electrical fitting services which is covered under ‘works contract’ and therefore
the value slﬂall be determined in terms of Rule 2A (i) of the Service Tax (Determination Of

Value) Rules, 2006.

6.4  Relevant Rule 2A is reproduced below:-

RULE [2A. Determination of value of service portion in the execution of a works contract. —
Subject to the provisions of section 67, the value of service poriion in the execution of a works
contract, referred to in clause () of section 66£ of the Act shall be determined in the following

manner, namely .-

(i) Value of service portion in the execution of a works contract shall be equivalent to the
gross amount charged for the works contract less the value of property in goods [or in good's
and land or undivided share of land, as the case ma y bel transferred in the execution of the said

works contract.

Explanation, - For the purposes of this clause -

(a)" gross amount charged for the works contract shall not nghude yalue added-tax or sales tax, as
ol 2 X . 2 . . .
the case may be paid or payable, if any, on transfer of FH72a 55974 g?% Jolved in; z‘/@ execution

of the said works contract: ’

(b) value of works contract service shall include, |
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() labour charges for execution of the works;
(i) amount paid to a sub-contractor for labour anct services;
i) charges for Planning, designing and architect’s fees; ‘
(v)  charges for obtaining on hire or othenvise, machinery and tools used for the execution
of the works contract; !
) cost of consumables such as waler; electricity, fuel used in the execution of the Wworks
contract;
i) costof establishment of the contractor relatable to Supply of labour and services;,
i) other similar expenses relatable to supply of labour and services; and
i) profit earned b y the service provider refa table to supply of labour and services;
©  where value added tax or sales tax has been paid or payable on the actua/ value of property i
gooas transferred in the execution of the works contracy, then, such valye adopted for the purposes
of payment of value added lax or sales tax, shall be taken as the value of Properly in goods
lransferred in the execution of the said works contract for determination of the valye of service
portion in the execution of Works contract under this claiise:

portion involved in the execution of the works contract shall determine the service tay payable in the
following manner, namely:-

(A) in case of works conltracls entered into for execution of original works, service tay shall be payable
on fortly per cent of the totaf amount charged for the works contract; '

the works contract:

(C) in case of other works conlracts, not covered under sub-clauses (A) anc! B) including maintenance.
reparr; completion and finishing services such as glazing, plastering, floor and waly tiling, installation of -
electrical fittings of an immovable propertly, service tax shall be payable on sixly per cent. of the lotal
amount charged for the works contract;

Xxxx

(b) “total amount” means the sum total of the gross amouni charged for the works contract and
the fair market value of alf gooeds and services supplied in or in relation to the execution of the
works cohz‘racr, whether or not supplied under the same conlract or any other contract, after .
deducting-

() the amount charged for such goods or services, if any; and
() the value added tax or sales tax, if any, levied thereon K

Provided that the fair market value of goods and services so supplied may be determined i
accordance with the generally accepted accounting principles. )

6.5 In the present case the appellant was raisving a single bill and was charging labour
charg‘es and the goods /material purchased for carrying out the works contract which was
transferred to clients. The value of such materials transferred in execution of works
contract shall not be included in the gross value. Thus, in terms of Rule 2A(i), the value of
service portion in the execution of a works contract shall be equivalent to the gross
amount charged for the works contract less the value of property in goods [or in goods
and land or undivided share of land, as the case may be] transferred in the execution of
the said Wbr,ks, contract. The gross amount charged for the works contract shall not
include val‘uféf"—”:’dde;“"éi »’Ea'x or sales tax, as the case may be, paid or payable, if any, on

transfer of ij‘i'jéﬁelity'ih goods involved in the execution of the said works contract. The
appellant in the instant case have collected charges for the material purchased and

transferred to theii clients—=seswrall as the Ia'bour»charges for - the electrical fittings.

O\discharge service tax only on the labour charges
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calculated as under;

F.Y. Gross Gross Total *Taxable___rsrervice TEEFFCE“—
Value of | Value of | Turnover Value Tax rate | Tax
Material Service payable

Sold Provided

/j015-16 505140 625856 | 1130996 62585 | 145% 96545

2016-17 1549265 | 831929 ___1‘3,@1_94 831,929  |15% 1,24,789
TOTAL | 2,15,538 |

7. Further, the appellant have claimed that after excluding the material cost the
service value is below Rs.10 lacs hence eligible for threshold limit exemption. I find that
Notification No.33/2012-ST dated 20.06.2012, exempts the taxable services of aggregate
value not exceeding ten lakh rupees in any financial year from the whole of the service
tax leviable thereon under Section 66B of the said Finance Act. Further, this exemption
shall apply where the aggregate ‘value of taxable services rendered by a provider of
taxable service from one or more premises, does not exceed ten lakh rupees in the
preceding financial year. The appellant have submitted the balance sheet for the F.v.
2014-15, wherein the gross receipts from sqle of service is shown as Rs.3,22,618/-, which
I find is below the threshold limit. Therefore, the appellant shall be eligible for above
exemption for the F.Y. 2015-16. Further in the F.Y. 2015-16 & F.Y. 2016-17 also, the value
of taxable service is below the threshold limit of Rs.10 lakhs. Thus, I find that the
appellant js not liable to pay service tax for the F.Y. 2015-16 & F.Y. 2016-17, as they are
eligiblé for the threshold limit exemption prescribed in the above notification,

8. When the demand does not sustain, question of interest and penalties does not
arise. Accordingly, I find that the impugned order confirming the service tax demand of
Rs.3,71,173/- alongwith interest and penalties is not sustainable on merits.

9. In view of the above discussion, 1 set-aside the impugned order and allow the
appeal of the appellant. ‘

10. Wmﬁﬁﬁmmﬁmwfmﬁaﬁ%ﬁ@rﬁmwél

The appeal filed by the appellant stands disposed off in above terms.

et

(Rekha A. Nair)
Superintendent (Appeals)

CGST, Ahmedabad
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By RPAD/SPEED POST

To,

M/s. Ravikumar Rameshbhai Patel, - Appellant
4/109, EWS, Aawas Yojana,

Chandoliya, Durga School,

Ahmedabad -382481

The Assistant Commissioner o Respondent
- CGST, Division-VII,
Ahmedabad North

Copy to:

1 The Principal Chief Commissioner, Central GST, Ahmedabad Zone,
2. The Comimissioner, CGST, Ahmedabad North,
3. The Assistant C0111111issio|1e|' (H.Q. System), CGST, Ahmedabad North.
(For uploading the OIA)
=~ Guard File,







